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Date: February 26, 2014 

Time: 8:30 am – 12:00 pm 

Location: Lake Estes Conference Room 

Contact: Eric Tracy, Larimer County Engineering Department 

Board Members Present 
Greg Koch 
Chris Thornton 
Mike Oberlander 
Elisabeth Blankenheim 
Chris Carlson 
John Hunt 
 
Staff Present 
Traci Shambo 
Crystal Lesmeister 
Bill Ressue 
 
Applicant Present 
Dennis and Joyce Morse, Applicant 
Dennis Messner, Engineer 
Cody Geisendorfer, Quality Engineering 
 
 
Mr. Koch called the meeting to order at 8:35 a.m.   
 
Introductions were made. 
 
Ms. Shambo intorduced the RediMix variance request and passed out a packet of information 
regarding the project and the variance process. 
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Mr. Geisendorfer described the background and history of the project. The applicant has been 
operating a batch plant in its current location for 18 years.  The Applicant is asking for variance for the 
use before preparing modeling information for the use. 
 
Mr. Koch opened the floor for questions. 
 
Mr. Koch asked, Is it correct that the facilities were built 1997?  Mr. Morse replied, Yes, that is correct. 
Mr. Koch asked, At that point, the floodway was defined and you were requesting a variance from 
that? 
Mr. Morse replied, Yes, we believed we were in the flood fringe at the time.   
 
Mr. Mesner added that he had no records on file.  From memory, Rex Burns was floodplain 
administrator at the time. He advised that the County would be remapping the area. The engineering 
firm of Water Resources prepared LOMA for previous owner but that LOMA was never submitted for 
approval.  Rex advised applicant to wait to submit LOMA because the County was requesting mapping 
be extended to the Weld County line.   
 
Mr. Koch referred to the notes Eric Tracy provided.  At the 1997 Board Meeting, the Applicant 
requested a variance to allow a batch plant in the floodway.  There may have been concerns about 
mapping accuracy at the time.  Since then the mapping has been extended and updated, confirming it 
is in the floodway.  Ms. Shambo confirmed that and referred to the current mapping provided in her 
packet.  
 
Mr.Hunt asked for clarification on the reason for the variance.  Was the variance granted?  Mr. Koch 
replied that it appears to have been tabled, then denied.  Ms. Shambo said her understanding was that 
the variance was tabled for a time to develop a detailed model to check the accuracy of the existing 
model showing it was in the floodway.  That was never done, so there was no approval.  Then in 2006, 
the floodplain maps were updated and those are the current, effective maps. 
 
Mr. Koch explained that their challenge is that they have insurable structures built in floodway after 
floodway was adopted and they are still in the floodway.  In terms of being in compliance with FEMA or 
not, what is plan to show this is not in floodway?  Mr. Geisendorfer responded that the engineer he is 
working with thinks they might be in the flood fringe but thinks they can definitely meet the no-rise 
criteria.  The plan is to meet FEMA requirements with the land use application.  Mr. Carlson asked for a 
schedule.  Mr. Geisendorfer replied that the schedule is dictated by legal considerations. 
 
Mr. Thorton asked for clarification.  Is this a two part process?  Are we to decide right now whether or 
not the use is appropriate and then they need to do a hydraulic study to show no-rise?  Mr. 
Geisendorfer confirmed that is what they are requesting.  Ms. Shambo elaborated that there are 
several components to the request.  We don’t have technical information on the no-rise.   
 
Mr. Koch pointed out that it is not just about  no-rise. The County can’t allow structures to be built 
below the BFE in a floodplain.  They would have to be elevated 18 inches above the BFE based on 
County code.   
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Mr. Hunt asked if wetfloodproofing an option.  Mr. Koch responded that it would depend on the types 
of facilities.  Mr. Geisendorfer referred to Exhibit B – shop, office, batch plant, washout, sand and 
gravel storage, and truck storage.  Mr. Koch asked what sort of material, such as chemicals, is stored 
on-site.  Mr. Morse responded that there are three add-mixtures, water reducing agent, and calcium 
chloride.  Calicum chloride is stored outside because it doesn’t freeze.  During the 2013 Flood we only 
had about 3 inches of water in the building.  In 1997 they were more concerned about buildings than 
the uses. 
 
Mr. Hunt mentioned that County Road 9E overtopped during the flood. He asked if it was correct that 
even though the road overtopped, the water was only a few inches deep on this propoerty and nothing 
floated away downstream.  Mr. Morse replied that there was no significant damage. 
 
The size of the 2013 Flood event was discussed.  Mr. Carlson said the City of Loveland had the 2013 
flood innundation limits mapped.  Mr. Carlson said he also did some research on the confusion about it 
being in the floodway.  He went back to the 1981 study which was the effective study in 1997.  It was 
significantly in the floodway.  The 2006 study brought floodway line in but not as far as applicant needs.  
He passed this information around. 
 
Mr. Hunt asked for confirmation that the FEMA regulations would prohibit building below the BFE but 
not the fact that it is in the floodway if it could show no-rise.  Mr. Koch confirmed that if it is non-
residential, it can be wet floodproofed.  Mr. Morse said there is an office upstairs but it is not 
residential. 
 
Mr. Oberlander requested that the Board do this out of order.  In his opinion, they need a model 
showing it is in the flood fringe or showing no-rise.  It seems like we are doing it backwards to have a 
condition saying you can do this if you can show no-rise.  It doesn’t seem like the Code is set up to do 
this.   
 
Mr. Ressue explained that the reason it is broken out this way was because of the ongoing court case 
revolving around code compliance.  The intent of breaking it this way was to be overly clear on exactly 
what codes were applicable to this property and exactly what Mr. Morse had to do to come into 
compliance. We strucutured the requirements and outlined them in the way that they are written in 
the application. Referring to the handout Ms. Shambo provided, this is a summary of Flood Review 
Board considerations.  This is a repeat of the application and a repeat of what the County and Mr. 
Morse have worked out to describe what Mr. Morse needs to do to bring his property into compliance 
with the flood regulations.  Mr. Ressue went through the list of items being requested and explained 
why each item was being requested.  The reason the request is probably different than what you are 
used to seeing is because it was drafted by lawyers to spell out what is needed. 
 
Mr. Thorton asked if these code violations were on the books when this facility was constructed.  Mr. 
Ressue replied that he assumed that they were.  However, their approach was to use the current codes 
that are applicable today.  
 
Mr. Koch commented that it was different use prior to 1997.  Mr. Morse replied that there was an 
asphalt plant there until 1978.  There also used to be a building there but it is not the same buildings 
that are in question today.  Mr. Carlson said the buildings were probably there prior to floodplain map.  
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According to the 1999 code they would have been in violation but he doesn’t know if that code was in 
effect in 1997.   
 
Mr Hunt asked if the buildings were constructed and waterwater treatment system was expanded in 
1997.  Mr. Morse confirmed that.  An underground septic holding tank was enlarged by putting in a 
1,000 gallon holding tank.  There is no leach field.  In the 1993 zoning resolution, the nonconforming 
use came up.  If land had been used for a particular zoning it could continue but if it wasn’t used for 
that use in over a year, then you had to reapply for the use.  No one asked me to do that. 
 
Mr. Hunt asked Mr. Morse what materials were being stored outdoors.  Mr. Morse replied rock and 
sand.  Referring to the actual regulations, Mr. Hunt says that outdoor storage of materials that in time 
of flooding are bouyant, flammable, or explosive…  You could argue that none of those apply to this 
material.  Is there some other reason why they are found in violation of this code?  Mr. Ressue 
responded that during the court case there was a disscussion regarding outdoor tanks.  There may have 
been a misunderstanding between storage of materials used for processing versus objects such as 
storage tanks,  gas tanks, vehicles, barrels, things of that nature.  Mr. Morse replied that the outside 
storage tanks are calcium chloride because it cannot freeze.  These are 1,000 gallon tanks that are hard 
to float away.  Used oil storage is inside the shop.  We do have a fuel tank which will not be allowed in 
the use, which means we will have to move fueling off-site.  Mr. Hunt asked if the calcium chloride 
tanks are anchored to the ground.  Mr. Morse replied, no they are not but they could be.   
 
Mr. Hunt mentioned that vehicles in the floodway are often another concern but he did not think it was 
likely they would become bouyant during a 100-yr flood at this particular site.  Other members of the 
Board agreed. 
 
Mr. Koch surmised that the question being asked is: If Applicant could show everything in #4, would we 
be okay with items 1, 2, and 3?  We can’t speak to #4 because we don’t have any information on that.   
We would have issues with keeping wastewater treatment systems water-tight.  Mr. Koch asked if 
there were toilet and sinks.  Mr. Morse responed there were in the building. 
 
Mr. Koch asked Ms. Shambo if everything else could be shown to work, wet-floodproofing could be an 
option.  Ms. Shambo replied that yes, wet floodproofing is allowed for non-residential structures.  And 
they would need to meet all other sections of 4.2.2  A discussion of wastewater requirements and 
other utilities ensued.   
 
Mr. Thorton suggested that they address the first bullet point first because it is the big one.  Are we 
going to allow the use? 
 
Mr. Oberlander brought up Eric Tracy’s email summary.  If this continues forward with the design goal 
of getting it out of the floodway, the community acknowledgement form needs to say that no fill was 
placed on this twenty years ago.  That needs more than some photos.  Someone will need to certify 
that the ground is the same elevation as it was twenty years ago.  The need for certification was then 
discussed and it was determined that it would not be needed if the applicant shows no-rise.  The Board 
concluded that there is no way to get out of the floodway but they may be able to meet no-rise. 
 
Mr. Oberlander asked about the implications of allowing a variance for wastewater and how that would 
affect Doug Ryan and the Health Department’s side of things. Mr. Ressue responded that in addition to 
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the flood specific regulations, there are other regulations.  If the applicant is successful in obtaining a 
variance and approval from this Board, the applicant is still obligated to comply with all the general 
standards for floodplain improvements and would  also be required to go through the Larimer County 
special review process.  This process would include a referral to the Health Department.  It would also 
include compliance with other applicable requirements.  It was structured this way because everyone 
thought that it would be a waste of money to go through everyone else’s approval process if it was not 
approved by the Flood Review Board. 
 
Mr. Oberlander asked if there is any risk to the County and its insurance with FEMA.  Ms. Shambo 
responded that we want to be very careful that the approval has conditions as outlined in the code. 
 
Mr. Koch ased if this is the only property in the area where the applicant is operating.  Things like 
cleaning trucks, removal of excess materials-where does that happen?  Mr. Morse replied, in front of 
the shop.  We string out all the waste material and take it across the street to the recycling place.  We 
are proposing a water tank settling system. This would be an above ground system.  It is an enlosed 
area without a roof.  Mr. Hunt commented that we would probably want to have solid walls up to 18” 
above the BFE.  Mr. Koch added that it should also be able to withstand hydrostatic pressure. 
 
Mr. Koch asked where the maintenance on the trucks takes place.  Mr. Morse replied, in the shop. 
  
Mr. Koch was curious about the velocities in this area.  Mr. Carlson replied it was fairly low velocity, 
about 3.7 fps.  The BFE was 4,885.27 feet.  Based on the topo, it appeared that the BFE is about 1.3’ 
above the ground elevation.  The river channel changed a lot in this area.  Mr. Hunt added that County 
Road 9E might have breached, relieving some of the pressure.  Mr. Geisendorfer noted that he had 
heard verbally that Landmark did some surveying and the elevations were only a few inches below the 
actual BFE. 
 
Mr. Hunt commented there is an open discussion going on right now about the fact that the County 
disallows the placement of substantially damaged structures and new structures in the floodway.  That 
is more stringent than the FEMA regulations.  This is a variance we could allow without running afoul of 
FEMA regulations except for the fact that the finished floor elevation is below is the BFE.   
 
Mr. Hunt pointed out  that if this were a new project, the County regulations wouldn’t allow building in 
the floodway and it would be a hard sell to get a variance on that.  But if we did allow a variance on 
that, the Finished Floor would have to be 18 inches above the BFE.  Any type of facilities, like toilets, 
would also have to be elevated above that.  Mr. Geisendorfer asked if wet floodproofing would still be 
allowed.  Mr. Hunt replied, yes it would be allowed but only if the variance for the building was allowed 
in the first place.  A discussion on floodproofing followed. 
 
Ms. Shambo reminded everyone that if any variances were approved, then the Applicant would still 
need to meet all other sections of 4.2.2.  That would mean modifying buildings to meet other sections 
of 4.2.2, specifically meeting the 18 inches above the BFE.  Wet floodproofing of non-residential 
buildings is typically allowed in the flood fringe.  Mr. Hunt asked if wet floodproofing is being proposed 
in the applicantion.  Mr. Geisendorfer responded that we are just trying to think ahead but no details 
for floodproofing are included in this application.  A discussion of wet and dry floodproofing ensued. 
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Mr. Oberlander remarked that it feels like this would be unfair to the Staff to approve a variance like 
this without it coming back to the Board.  Mr. Thorton affirmed that it would have to come back to the 
Board.   
 
Mr. Thorton suggested they focus on the bullet points.  He thought they could show points 1, 3, 4-they 
would still have to prove.  He thought they could show 6.  The main question is: Do we allow a batch 
plant at this location?  Mr. Carlson replied this was difficult decision, even for 3 and 6.  Had this come in 
as a new application, we wouldn’t allow it.  The same type of findings took place in 1997 with 
conditions that had to be met and they didn’t.  These rules were ignored one time and now they are 
back before the Board for a second time.  Mr. Koch added that typically variances are given for 
nonconforming structures that were there before the floodplain map or difficult situations that work 
technically.  Here they are basically asking for a variance because they think the code doesn’t apply to 
them.  Mr. Thorton responded that this is a though spot because if it were new, we would say no.  But 
this is an existing business.  Mr. Hunt added that Rex made things kind of vague and did not press the 
matter.  
 
Mr. Hunt asked if the applicant had any type of permit.  Mr. Morse responded no.  We put in for the 
application but we were held up due to FEMA.  Mr. Geisendorfer added that the County did a couple of 
drive-by inspections. 
 
Ms. Blankenheim reiterated that this was a difficult situation and wondered if the Board might be 
setting a presidence by approving this, even the first three.  Mr. Thorton added that it was frustrating 
becuse this has gone on for 18 years and now we have to be the bad guys.  This was followed by a 
discussion on why it is an issue now after so many years. 
 
Ms. Shambo stated that it was her understanding that it arose because of a complaint.  Mr. Hunt asked 
what was the nature of the complaint.  Mr. Carlson replied that is was water quality.  Mr. Morse 
elaborated that the complaint was due to a loader operater removing part of the berm and taking the 
waste material out and some of the washout waters from the trucks ran onto the park beside us and 
we didn’t see it for a day or two.  Someone turned it in to the County.  This was the first time it 
happened in 18 years and we are proposing washout system.  We would like the concrete use but we 
couldn move maintence and remove building in stages.  We could work with just a facility with a small 
operational trailer. 
 
Ms. Shambo chimed in that she had found the sections of the code speaking to the the allowed uses in 
the floodway.  Another discussion on the code and wet floodproofing followed.  
 
Ms. Shambo reminded the Board of the big picture.  We need to be clear that any potential approvals 
must meet other code requirements.  Even though this use is not listed, all uses must still comply with 
section 4.2.2.D.  Mr. Koch commented this would mean dry floodproofing.  He asked if the batch plant 
is an insurable structure.  Mr. Carlson replied that it is a gray area.  Mr. Morse added that the batch 
plant consists of storage bins, metal siding attached to a large steel hopper.  The base could be 
removed.  The batch plant itself is on gigantic piers. 
 
Mr. Koch expressed less concern about the types of materials and more concern about the ancillary 
uses such as the septic, vehicle maintenance, oils, fuels, etc.  Mr. Hunt surmised that this application 
included a plan for dry floodproofing shop and office, then it would be compliant for a variance 



February 26, 2014 
Flood Review Board 
Page 7 
 

 

 

request.  Then Mr. Koch’s concerns would be met as well.  However, the application does not have that 
information included.  The best we can say is try again and this time give us a dry floodproofing plan. 
 
Mr. Oberlander commented that this feels like we are trying to grandfather something that shouldn’t 
be grandfathered.  The uses don’t bother me very much but they need to prove all of this.  Mr. Thorton 
concluded that maybe the question for the Board is if they prove all of that, would we be willing to 
approve the use?  It is tough to justify granfathering someone who has ignored the rules for 18 years.  
Mr. Koch added that the code sets up the approved uses and the variance is basically saying the code 
doesn’t apply without any other information to help us decide.  A discussion on the code and uses 
followed. 
 
Mr. Hunt noted that the fundamental problem is that by approving this as-is, we would essentially be 
saying is: if you can get away with flaunting floodplain regulations for 18 years, then they will feel 
compelled to allow it.  The moral of the story would be build until somebody physically stops you.  That 
is not the message we want to send.   
 
Mr. Hunt continued that he is not worried about anything being dangerous or hazardous at this site. If 
this was a new application, he would say the buildings are a problem but batching concrete would 
probably be approved.  If we had a well-designed dry floodproofing plan and showing no-rise.  No-rise 
would mean demonstrating no-rise from the existing condition.  The baseline for that would be 
whatever existed in 1996/1997 before any new construction occurred.  The applicant would have to 
show no fill had been placed there.  Mr. Morse pointed out that they had submitted pictures showing 
that.  Mr. Thorton countered that pictures would not be sufficient.  A PE would have to stamp it. 
 
Mr. Koch concluded that there had been a through discussion and the Board needed to come up with a 
motion.  It’s a challenge because the plan is not completely put together.  Based on what he was 
hearing, the batch plant itself was probably okay but the buildings are a question.  Mr. Oberlander 
added that first line does not bother him but everything else does.  Mr. Carlson agreed.  The ancillary 
things are a problem.  A discussion followed on what is okay and what other information is needed. 
 
Ms. Shambo reminded everyone to keep in mind that when making the motions the other sections of 
4.2.2 still apply.   
 
Mr. Koch asked for clarification that the Board is being asked for three different variances.  Ms. Shambo 
confirmed that and added they were also being asked for approval of a fourth item.  Mr. Ressue added 
that from a procedural standpoint, he would recommend that the discussion for additional information 
include the Applicant because there may be some legal ramifications.   
 
Mr. Koch suggested that the Board take a look at variance #1 for the batch plant.  Ms. Blankenheim 
pointed out that the variance included the buildings.  Mr. Carlson noted that he would like to table this 
in order to separate the buildings from the batch plant.  A discussion on whether to approve, deny or 
table ensued. 
 
Mr. Thorton asked the Applicant what his preference would be.  Mr. Morse responded that we have 
timelines with the County that must be met.  He would prefer to have the batch plant be allowed 
without the buildings than to have it completely turned down.   
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Mr. Messner asked about the timeframe for modeling.  Mr. Morse replied that his timeline agreement 
with the County was that if he was turned down here, it would go to the BCC.  He doubted the BCC 
would approve it if the Flood Review Board turned it down, so he would prefer not to go down that 
route.  The County gave him until June 15th to have it approved or whaterver and then 45 days to 
comply with the decision.   
 
Mr. Hunt clarified that dry floodproofing with berms would make it difficult to show no-rise.  Dry 
floodproofing of the structure itself might be a better option if you can show it is a watertight 
enclosure. 
Mr. Oberlander cautioned that this does not get you out of modeling or any of the requirments.  Ms. 
Shambo asked about the hydrostatic and hydrodynamic loads.  That would be another consideration. 
 
The Board discussed which items should be approved, which should be tabled, what additional 
technical information is still needed, and what kind of conditions need be attached to the approval. 
 
Mr. Hunt asked about the timeline.  Mr. Ressue outlined the timeline from the court order.  Approvals 
and variances from this Board must be obtained by June 30th, 2015.  General standards must be met by 
December 31st, 2015.  Mr. Hunt commented that the April meeting would be the first available meeting 
would be the earliest opportunity to resolve any of these issues, including review of a no-rise package.   
 
Mr. Koch noted that he was still on board with the batch plant but struggling with the rest of them.  A 
discussion of legal non-conforming structures and uses followed.   
 
Mr. Oberlander asked if the outdoor storage of aggregates is something that is generally allowed.  Ms. 
Shambo replied no, those generally need to be in the flood fringe because it is fill.  Mr. Oberlander 
noted that it would be an obstruction and if it is allowed, it would need to modeled as storage to show 
no-rise.  Mr. Koch commented that even some of the things currently stored inside might need to be 
stored outside.  Mr. Oberlander agreed that the Applicante would need to show that the outdoor 
storage causes no rise because the Board needs to know what the obstructions would be. 
 
Mr. Hunt suggested making a motion and dealing with the items one at a time.  A discussion of variance 
request A ensued. 
 
Mr. Hunt made a motion to grant a variance to allow a concrete batch plant business use only on the 
property subject to Board approval or variance for all general standards set forth in Section 4.2.2.D.  
Mr. Oberlander seconded the motion.  Motion passed 6-0. 
 
Mr. Thorton proposed tabling remaining items based on previous motion.  Mr. Koch point out there 
may be some issues with tabling the remaining issues.  Mr. Koch explained the different options to the 
Applicant and a discussion on the topic followed.   
 
Ms. Shambo asked the Applicant for clarification: Is the Applicant planning to submit a new proposal to 
the Board that is different than what is currently on site today or does the Applicant want to move 
forward with approval or denial of what is out on site today?  Mr. Morse replied that he would like to 
come back with a different proposal. 
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Mr. Thorton moved to table items B, C, and D for a period not greater than 90 days pursuant to a 
revised technical plan demonstrating compliance for all general standards set forth in section 4.2.2.D.  
Mr. Hunt seconded the motion.  Motion passed 6-0. 
 
Mr. Geisendorfer asked if the would have flexibility coming back with different options.  Mr. Koch 
replied that was correct.  The concrete batch would be okay but the other pieces would require a 
harder look.  Mr. Hunt pointed out that the Board is not implying that it would be approved even with 
showing no-rise because there are other issues that must be considered. 
 
Ms. Shambo passed out the application submitted for next month’s meeting and wrote down the 
Board’s concerns about the lack of information contained within the application.  Ms. Shambo said she 
would pass their comments along to Eric Tracy. 
 
Meeting was adjourned at 11:15 a.m. 
 
 
 

 

 


